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In two early WTO cases, the Appellate Body found a failure to € IE‘I D H»

jurisprudence has not applied a negotiation requirement. Inste.lE‘EI u -Fﬁ o 1ination is arbitrary or unjustifiable by focusing on the cause of the discrimination, or the
rationale put forward to explain its existence, which would exclUon e — «fany circumstances. The issue of whether there is a duty to negotiate is a systemic issue for
international economic law. The Article XX chapeau language appears in other WTO agreements and in other international economic law treaties, including those that address
environmental protection, regional trade and international investment. This article argues that there is no such duty in WTO law.

I. Introduction

rrbitrary or unjustifiable discrimination under the GATT Article XX chapeau. Subsequent

1. The chapeau of Article XX of the General Agreement on Tariffs and Trade (GATT) permits the application of trade measures, in accordance with specific exceptions, "Subject to the
requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade [...]."[ 1] The source of the chapeau language was the exceptions article of the commercial policy chapter of the
draft ITO Charter, inserted during the London session of the preparatory committee in 1946.[ 2] Originally, the phrase read as follows: "provided that they are not applied in such a
manner as to constitute a means of arbitrary discrimination between countries where the same conditions prevail, or a disguised restriction on international trade.”[ 3] The Frengm
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